F KA A AR H 1348 )

0 58 X 3t

fidt 1 N\ 20 e IR 858 o2 B4R
Ralghtftse 8 (IEAEFERT )

BB AREBLGE R B (health affairs » G055l R B FREIRE ) o). B UIRAIR T - (ET 25 BIFR ARE SRk
O B EE - IR BIRE AL B EZE A - 411948 S AMEE S (Universal Declaration
of Human Rights > UDHR) £ 25 f& ' {5 RHELA (R R R LA S8 07 e o AMEMEME - 8 B A e 38 & R
EF O AR R R AT K (basic needs) —EIERY) (BEZIFZEHAK) ~ FE - KWERH
A — AN AR ARERE R 5 1946 4F T R @A EEZ | (Constitution of the World Health Organization )
A S E— P HERE T ADER AR E KA ) ZEBOIRRE R A IR ~ FEH - BURE I ~ KU kot g i FEA
AHKE - GEE Ry B SR A e & B & B R A AR RS LIt B s £l ~ B - BLBUGH B - LU
B s A E B (i B R 5 2 SH A C 0 1966 4 TR it ®r ~ SUAEMERIEIES A%, (International Covenant on
Economic, Social and Culture » ICESCR) 25 12 fiRAIEL#S$E IR AR MR EETE (—) BRI ER
(stillbirth rate ) EAZET 3 (infant morality ) - () {E#EBREE K& T34 (environmental and industrial
hygiene) - (=) FHFS - 165 ~ ¥EHIVRITIR ~ #5905 - BE3ERSEE0KN (prevention, treatment and control of
epidemic, endemic, occupational and other diseases) -+ (PU) HELRFERR 2 R IFGEAR 7S ([assurance of]
all medical service and medical attention in the event of sickness) - S4p » eI 20— R A K
(Convention on the Elimination of All Forms of Discrimination against Women * CEDAW ) &5 12 f§ » Fd 3
BEFIA] (Convention on the Rights of the Child » CRC) &5 24 f& ~ By AKEFIZN4 (Convention on the
Rights of Persons with Disabilities » CRPD ) 2§ 25 5 <5 BB 22 #0359 3 — 25 e SR B ARE R T BRI B AHE— 3R
L HIAT o ST R A RE R S R A R B B R S AN Rl 1) - HAR T H AR EEE R -

FHL I R ARE R [ BB 3 AR - AR S Bl A i it & B SUEAEAZ B & (Committee of Economic,
Social and Cultural Rights) fA 2000 fEE58 58 14 5% — %= R#EH (General Comment No. 14) - fEEHEF A
PEZHEE ~ NZ ~ BLAUREGE — 2 CiREL S UE (A& —)  AMZA® (Commission on Human Rights )
Byt ¥ % & (Economic and Social Council ) N Z AMELRIE e X HZEEE (Sub-Commission on
the Protection and Promotion of Human Rights ) JRVERGZLTEHLEE » ARFIER ARE (Q12% 5r AREF]) =
B o i 54 B IR DR B A R o 0 B U 2 2 M R BTSRRI B AR A A T
dhPRRE - ANZFRAREIASE 19 Bk ~ FEIEREIEADE 27 ik - HARREIESS 25 fksF -

1 Article 25 of the UDHR, "Everyone has the right to a standard of living adequate for the health of himself and of his family,
including food, clothing, housing and medical care and necessary social services.”

2 WHO, Health and Human Rights, available at http://www.who.int/hhr/information/MIP_HHR_InfoSheet_final7.pdf (last
visited November 5, 2011).

3 Paragraph 1 of the U.N. High Commissioner for Human Rights resolution 2001/33, Access to Medication in the Context
of Pandemics such as HIV/AIDS, “The Commission on Human Rights--- [r]ecognizes that access to medication -+ is one
fundamental element for achieving progressively the full realization of the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.” U.N. High Commissioner for Human Rights, Access to Medication in the
Context of Pandemics such as HIV/AIDS, para. 1, E/CN.4/RES/2001/33 (Apr. 20, 2001), available at http://www.temple.edu/
lawschool/drwiltext/docs/UN%20Commission%200n%20Human%20Rights%20Res%202001_22.pdf (last visited November
8,2010). See also Commission on Human Rights resolution 2003/29, 2004/36 and 2005/23.
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Health care

General medical care

UDHR 25(1) WHO Constitution ICESCR 12(2)(c)
& (d) General Comment 14 9 16

Primary health care

ICESCR 12(2)(c) CRC 24(2)(f) General
Comment 14 99 19, 38, 43

Preventive health care

ICESCR 12(2)(c) CRC 24(2)(f) General
Comment 14 99 17, 19, 34

Maternal/reproductive health services

UDHR 25(2) ICESCR 12(2)(a) CEDAW 12(2)
CRC 24(2)(d) General Comment 14 99 14, 21, 44

Infant /child health services

UDHR 25(2) ICESCR 12(2)(a) CRC 24 General
Comment 14 4 14,22-24, 44

Mental health services

ICESCR 12(1) WHO Constitution General
Comment 14 §917-18, 22, 26-27, 34

Family planning services

CEDAW 12 CRC 24(2)(f)

Quality

General Comment 14 9 12

Health-related

Health-related information

WHO Constitution CRC 24(2)(e) General

information Comment 14 993, 11-12, 22-23,34-37, 44

Accessibility Health education WHO Constitution CRC 24(2)(e) General
Comment 14 99 3, 17,21, 34-37, 44

Underlying Healthy & natural workplace ICESCR 12(2)(b) CRC 21(c) General Comment

preconditions for health

environments

14915

Clean drinking water

ICESCR 12(2)(b) CRC 24(2)(e) General
Comment 14 99 4, 11-12,40, 43

Adequate nutritious foods

CRC 24(2)(c) CEDAW 12(2) General Comment
14 99 4, 11-12, 40, 43

Adequate sanitation

ICESCR 12(2)(b) CRC 24(2)(e) General
Comment 14 494, 11-12, 40, 43

Patient autonomy

Freedom to make informed choice about

health

General Comment 14 9 12 & 37

Freedom from non-consensual medical

treatment

Reproductive freedom

General Comment 14 § 8

General Comment 14 8

Privacy

Privacy/confidentiality

General Comment 14 99 3, 12, & 23

Due process

Decision-making participation

General Comment 14 9 11 & 54

Freedom of association, assembly &

movement

CESCR General Comment 14 9| 3

4 Al o fEEEEEAREZ AR R A PR PR K & B PR B SR P T 2 s 0 H ELIRERAS 169 J] - H 53-54

(2009) -
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B H RTE R AMERS AR B P ik 2 B8 | > ARG B w7 2 PR - e L o (R AMERE R 2 2L (R IR R
SHERRFSEE (historical approach) » JREIAR$E BE A BB A ME SR B0 Bk ~ R b i o f R A RE T
SEPIIEE - ARG 38 R Y — S i R H ARG AR AERE R o 25 RIS ok Bl B S i A i B
HR R AR B S S R B 3 5% A RE R S S R BB g KT LG R SR B T 2 v 2 — B S on S L B (E (B S
A2 L BRI R ARERG SR o (HRTEAER - B AREIRA 1L 8 A KE Ry ik M S B TEMER] (moral rights) —
IRENBI R B B R AME (5225 HE - positive rights ) 2 F87H5 » (EIR T A FR & I P9 8 O Bt 3 HE R o2 38755

(progressive realizations ) ° ; SEfEEFERER AR B © Wi U 0E o IR R FTSs ko2 fE R A REBRBCIEAS > 3208
I 5 AR ST A R AR B (LA A AR o 2 A T 2 o R 2 b (AN RSB e LB IR IR R H - AR
HEVR B BRI TR A 2 S M B EIBR A ) O MR BEEE L PAThEE o IREE R A S M
AN H ELUEE (monitorable ) < #&iH - B e ha i B 5 DL A3 FR BGHRE I 2008 e BE ER I B I i B A
MEZ IR - 2 EAEEE (justifiability ) o (Kt - FESPERFFEIE AT B B HI 2 2 (AR RS R - R /R B
FEA R AR ADERIN s @ R KEE A B2 ARESRT © (BRI R ARE BT » BIZEH AN A
FRHGFETR 2 (healthcare needs) 2 EEAYE —HHISEE & LT RIE 2 ARERE - R H IGE TR 22 W
JEAHTL A o ARAE R A A i 2 S BB - AIARE— PR AGT &R « KL - 411 Albie Sachs {5 23 Fy BB
NRESCAE R A WELEf HE AME ] By 19Kk (the scope of  “what is claimed” ) - [y Z Mg [ 5E £8 T 9k 1E
1 ( “what type of justification it needs” ) 7 o #—3 » [RIBIZ AR R R AME L 50 % A = A HEE M (F
BREREBIR ) - TR E 5 5 Bl s R G BOR I E B2 T Bl S BA MoKz 58 B I B
Ml o 15 DU AR R A A OR [ B o S R SR o S Bl £ 5 B B ARz 2 Al 17 1 B B B M 2 AHERY:
FEBEHRIAIRIE TS - BIRGEER LB A R 2232 il (IR (A Bl 5L e IR E L EE ALRE ) - B
R A R i S i B R AR Z AR BRI DARR Y - RIS - SRR A = R B R B R L 2
B o fEBE 25% < THE (B TS CEIZAEE LBl ) B a5 H 8 B I8 2 AR SO Al Ry T 2%
LB F R IEETEE . 7% + * R > 1T EUERR Y DUTECSCE (Anth g iRt R g I B S 2 A
) BN CANEIRGE R B 2 R B R L 2 ) B - B EA (REREEE -~ 5
oo~ ERRER AR R EH R RAR AN A A MG B RAR) RN (B - AN T e 2 R
Loy ~ AR HITH ) BIBRF 2 R HE AR BR A AR s B 2 41 T o] B 38 I P S M B MR R A (R

o
i

KL > Rt bfa e ARECRBE 28 2 70 B IR A S 8 DU i B 22 1T ho iz ARERG BB - BEALfR R AREZ IR IE
R > B34 (4] Amartya Sen ~ Martha Nussbaum >~ Norman Daniels -~ Allen Buchanan 2§ ) {2 H N[5 2575

5 Article 2(1) of the ICESCR, “Each State Party to the present Covenant take steps, individually and through international
assistance and co-operation, especially economic and technical, to the maximum of its available resources, with a view
to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures.” Paragraph 1 of the CESCR General Comment No. 3, “:--the
[ICESCR] provides for progressive realization and acknowledges the constraints due to the limits of available resources ---.”
See also Soobramoney v. Minister of Health, KwaZulu-Natal, 1997 (12) BCLR 1696 (CC) at para. 20 (S. Afr.). Government
of the Republic of South Africa v. Grootboom, 2000 (11) BCLR 1169 (CC) at paras. 14-15, 70 and 77 (S. Afr.).
Soobramoney vs. Minister of Health, KwaZulu-Natal, 1997 (12) BCLR 1696 (CC) (S. Afr.).

Albie Sachs, Social and Economic Rights: Can They Be Made Justiciable? 53 SMU L. Rev. 1381, 1384 (2000).

Paul Basch, Textbook of International Health 240 (1990).

S REERRORREEEE 11 (B © TENIIERE —& AE2IARE - T2 - EEGRKE : (1) BIKHEE L5
tIe ~ BB R H R NS A e IR A R o (2) 125 - TR BUTEEE IR LR o ~ ERE
BATH - HEESIT AN - FERIE A DU EAERR - (3) Kt o HAE - (4) Mk RERREIERTRAITE
EkHE o ) BUTHRSCEMBRIEGRSCE 1 116 @A F N RE 84 FRIFEAE M EHEME AT T BB IR B
A (EIREIFRE LR E ) RAEE ~ FT/MESZ BT ~ IRLHE 2 BUE AR 73 L B2 2 R R R -
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Lo TR SEE (analytical approach ) 8 3 fig o] Fi it R AME PRI ( B0 L 28 R JB U2 o AR ik SCHE R P
TETER ) R MR A i B A SR R - BT S 0 A Daniels ZIEH & ®IEIE GG (fair equality
of opportunity ) » {BUA] 3L Y G AR I S E R B 5% S Al S R TR B B S R 1 2 MR 2 AR B

AT ZE MK I8 3% T B AV Bl E M A B EL B R ET - HR— M E B E it g o ik S o AL
BRI A SRR T > T I W8 765 B 0 7 T e T A 9 A BRI (John Rawls (2 &y SRR H]) o Ak H A
REBASS JJUGE S B G388 5 TAERLRTHE T BT AR 4 S s AR e DI e o gespe )y - BB

KEMSHEE TAEEIER - MEZ it S FERRE R AL OHE - AR ARG

DUER AN HE L fr B EE#e - HRBFERGUIERZRA Loant (SRIEEE AR
FZNEE) o ME Sen At FIRME A FTSE R A G B HAAEEHE (real opportunity ) (2 fRFE > HELEA
ZAE L e ohae CGESREAENEGE BN T B0 ) B2 Nussbaum Fr EiRZFEARRES) (basic
capabilities ) ZYJAHRE 'O 5 Kk - G LEThRERE A A B ~ OB ~ ik e 2 IR R U (AN4REE L)

A2 B 2y (AIEARRE I A EE) " BB B & (8 n] AR KT b S BIRRAE 2 > B IPh B B % {6 B fR
NHMEFH DUIRAG AR N A G BRI A8 -~ BV A (minimal health) - BZ$2 4t Buchanan fiTfE " (KR
FE MR IFGE | (decent minimum of health care) " » DURARH KR AT (F£—BRHHMA) KL% -
EH -~ SFEGR A AR - 52 HEARBRMESO TR A TGS A e RiHEes  [RIE
SRR AR HLEE &R - DU B AR E R (BIECR EF B A2 SR &l & b AR EE
REJ1) o WEEECREN - HH - FEZLgRA " WP E B R AR R G B - I8 E ik
MAE TIE ) A REEREZERE )N W FHIH E AN AT #E I BARIRI 3R (BN BERE ) Gl ¥4 - 16H
THBRZTRE © KIBL > (@R AMEZ RO FEFR BRI SR S5 40 10 38 5 et R IR IR 5 DA & IR A% e A R it e
BRRETR K 5 1 B 2R P A S (R B SRR ARE PR R FERRAR A B A GE SR A TG HEE P S a HAEEHE
BERABE M C RN ERE ST (A2 ~ LB - & DIRE ) ZARFE o AT > JREL CESCR General Comment
No. 14 Hh 51| [ 5% e 7 BIVEL I8 o iR A MERZ (038 %5 (core obligation) " — L (1) JHBA#EFEGSKHE (to

provide immunization against the major infectious diseases occurring in the community ) ; (2) ZHF K5

=

i

i

R IREIR B35 KA (to ensure reproductive, maternal (pre-natal as well as post-natal) and child health
care) ; (3) AMif%ES (essential drugs) FEKHE © (4) BXTBEEMHRE KAE — G FFHT -

{HAHERIHE By > M TR B E R E S R R AR < B R B i e B R L B8 < W 9E Tl - (HETF % 5
AP BT Al ARG BAMERY E AL 5 RIL - ARV R B BSE I EL B2 Al 3 G vh SRR A - (€ B A G ~ {1
B - it® - AU - MEHE - BORA TS A E— P il BB IR AR i8R 5 -

10 Amartya Sen JRHE HHAEABE S )22 > (HEFHAMAEEEEARBE TR 12 HE BRI 51158 - R R FEARBE T i Ik E A
HARFbE S 2l @R EIEE 2B FE S 5 {H Martha Nussbaum HI3#E—3>F1| ] Sen 2 B - 2 H B ARRE JJEfY,
FE LU R4 > Martha Nussbaum, Capabilities, Human Rights, and the Universal Declaration, in Burns Weston & Stephen
Marks eds., The Future of International Human Rights 44-45 (1999).

11 James Smith, Healthy Bodies and Thick Wallets: The Dual Relationship between Health and Socioeconomic Status, 13(2)
Journal of Economic Perspectives 145, 145-66 (1999).

12 Amartya Sen, Development as Freedom 88-90 (2000).

13 Allen Buchanan, The Right to a Decent Minimum of Health Care, 13(1) Philosophy & Public Affairs 55, 57-59 (1984).

14 John Rawls JRF0 Ry A AR BUAIE 3R Z I HIFER e i R B RES IR IR AE 5 KT A AE 2 22 58 CEMizE ST REAE AL AW
BB IMRGLEE ) 5 1T Daniels 2 ¥y - #% Rawls S FEAE T 38 H 3 AGEE 2 i1 © John Rawls, Justice as Fairness: A
Restatement 171-72, 174-75 (2001).

15 Committee on Economic, Social, and Cultural Rights (CESCR) General Comment No. 14 arts. 30-45 (E/C 12/2000/4).
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